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INTRODUCTION

Surrogacy is a scientific technique wherein a surrogate mother reproduces a child for
the commissioning parents. (Daniela, 2015) Surrogacy is categorized as traditional and
gestational and the purpose of both is either altruistic or commercial. (Yehezkel, 2014) In
Traditional Surrogacy, the surrogate mother provides not only the ovum but also gives the
Gestational contribution while in gestational surrogacy, just the gestational contribution is
provided by the surrogate mother. (Dominique, 2012). Federal Shariat Court of Pakistan (FSC
hereinafter) in Farooq Siddique v Farzana Naheed, determined the validity of surrogacy and
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enforceability of surrogacy contract. FSC decided that test tube arrangement for the
reproduction of a child is a valid method; however, the court considered traditional and
gestational surrogacy unlawful and surrogacy contract unenforceable in the context of its
unlawful proposal and object. Furthermore, FSC directed the legislature to criminalize
surrogacy. This research article challenges the effectiveness of the decision of FSC by the
comparative study of recognition of surrogacy in various countries including the United States
(US), Israel, and Iran. The article is divided into various segments. The first segment critically
analyses the judgment of FSC to discuss considering surrogacy contract unenforceable on the
ground of its object and proposal does not sit well with the canons of Contract Act 1872.
Moreover, it explains how this decision violates the provisions of the Constitution of Pakistan
1973 (1973 Constitution) and the International Human Rights Law including the United
Nations Convention on Rights of Child 1989 (1989 Convention) and the European
Convention for the Protection of Human Rights (ECHR). Additionally, this segment confers
the direction of FSC to the legislature to criminalize surrogacy is beyond the jurisdiction of
FSC because FSC has no power to strike down Muslim Personal Law and surrogacy being an
issue of institution of marriage falls in the purview of Muslim Personal Law.

The second segment demonstrates the enforcement of surrogacy contracts in the US,
Israel, and Iran with the aim that Pakistan courts may mend their ways for enforcement of the
contract of surrogacy according to the aforementioned countries. This part provides
recommendations for the Pakistani courts to conclude the surrogacy contract in the welfare
and best interest of the child and to regulate surrogacy and its contract by following the
standards set by the US, Israel, and Iran. In the end, all the article culminates into a reasonable
conclusion.

Facts of the Case

Petitioner, a Pakistan-born American citizen, being a doctor deals with the cases of
surrogacy but his spouse was unable to conceive pregnancy so the petitioner advertised in a
newspaper for surrogacy contract. According to the petitioner, the respondent after perusal of
advertisement agreed to be the surrogate mother. Respondent received monetary consideration
and entered into an oral contract of surrogacy. Other than monetary consideration she received
Rs.25,000 for medical checkups. The medical reports have declared her fit for surrogacy and the
procedure of surrogacy started.

The surrogacy procedure was carried out in Pakistan to keep it secret a fake drama of
marriage was arranged by the petitioner and respondent. In a year, the respondent gave birth
to a daughter. But after the birth of the daughter respondent negated to perform contractual
obligations and she refused to give the child back to the intended father consequently, the
contract of surrogacy was breached. The respondent asserted that the oral contract of
surrogacy was false and fabricated as she was legally married to the petitioner and the
daughter was born after their lawful contract with Nikkah furthermore, she pleaded that
petitioner was bound to pay the maintenance of the minor. Since the petitioner remained
unsuccessful to get custody of his daughter up to the Supreme Court of Pakistan. So the
petitioner filed a petition to FSC. FSC scrutinized the validity of the oral contract of
surrogacy and decided on the issue of surrogacy vis-a-vis the contractual obligations of the
surrogacy contract.
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Analysis of Court’s Verdict

FSC had considered the contract of surrogacy unenforceable, illegal, and void on the
grounds of the unlawful proposal and illegal object without making any reasonable
justifications. Hence, this segment aims to critically analyze whether surrogacy contracts are
enforceable or not. How has this decision breached the 1973 Constitution and International
Human Rights Law protocols?

Proposal and Object of Surrogacy Contract

The Federal Shariat Court had examined the enforceability of surrogacy contract on the
touchstone of Contract Act 1872 however; the interpretation of exact jurisprudence of the
canons of Act 1872 by FSC has generated some controversies. In the view of the FSC, the test
tube arrangement for the reproduction of a child is legal and valid. The court assumed that in
test tube arrangement sperm of the father and the egg of the mother are fertilized outside the
body and after fertilization, the embryo is placed in the womb of the actual mother by using
the medicinal method and the child reproduced by such method belongs to the actual parents.
However, the FSC declared all the contracts of gestational and traditional surrogacy to be void
and unenforceable. In the sight of FSC, the surrogacy contracts are invalid on the grounds of
their unlawful proposal and object. The laid out judgment of FSC hypothesized the object of
surrogacy contract could either satisfy a woman who is hesitant of marrying or does not want
to experience labor pain. The object could be the desire of any gay couple to have a child.

In the case under consideration, the advertisement of surrogacy contract made by the
petitioner was called a proposal by the FSC and in the views of the court, that proposal was
unlawful and invalid although, in Ishrat Jabeen v Multan Development Authority, the court
conceded that advertisement is not a proposal it is an invitation to the proposal or invitation to
treat. (Ishrat, 2007) Hence, the advertisement discussed in the present case was not a proposal
but an invitation to the proposal. It is a fundamental principle of Contract Law that “where
there is no proposal there is no contract” (Taymour, 2015). Pragmatically, when no proposal
was made by the petitioner then how it would be unlawful. The infertility of the spouse of the
petitioner was the object of their surrogacy contract. FSC considered it void without giving
reasons. Here, it is pertinent to define infertility along with its causes and effects. Infertility is
a disease that makes an individual incapable of reproduction. (WHO, 2018) It occurs equally
both in males and females. An infertile female is unable to conceive a pregnancy after
constant unprotected sexual intercourse or in some cases she is unable to carry pregnancy
owing to certain medical complications. (Sembulingam,2010).

Male and female gonads produce sperm and eggs respectively. (Ganong, 2001) The
abnormality in gonads including ovaries, uterus, sperm countdown, or absence of ovulation
leads to infertility. (Sembulingam, 2010) Infertility is a natural phenomenon and according to
WHO reports 2020 it has affected nearly 48 to 186 million couples worldwide. Infertility is
deemed as ominous for married couples as it is a source of hopelessness, tension, stress,
anxiety, embarrassment, guilt feeling, depression, despondence, loss of societal status, and
bad of all they are socially labeled as incomplete (Cousineau, 2007).

Infertility is a result of a natural phenomenon; it is not a man-made thing. Every human
being has a desire to promote its lineage for the continuity of the human race. Consequently,
in this era of technological advancement, surrogacy has proved a silver lining for infertile
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couples to enjoy the blessing of children. Contracts of surrogacy are the only reliable way to
achieve their ultimate desire. The intention of involved parties is nothing, but to help in
making the dreams of infertile couples true. So, the invalidation of surrogacy contracts needs
a proper discussion and debate. Such sensitive decisions cannot be made by a single stroke of
the pen of a judge.

The FSC decision, no doubt, is valid in the case of Commercial Surrogacy. Commercial
Surrogacy is unacceptable for a certain class of society including Human rights activists and
essentialist feminists etc. Given that, it is considered as a sort of child trafficking. Parallel to
this, in the case of altruistic surrogacy their point of view is opposite (Rothman, 2014). FSC
declared the contract of surrogacy illogical, cruel, and absurd because it violates the rights of
surrogate mothers. This is a valid point made by the FSC. What if a surrogate mother enters
into a contract of surrogacy with her free will and consent? Moreover, she accepts the
proposal of the commissioning couple and is given with consideration in the form of money.
So in the wake of such measures the FSC decision is invalid.

Constitution Protection to Surrogacy

While considering the surrogacy contract unenforceable the FSC had ignored the basic
provisions of the 1973 Constitution. Article 35 of the 1973 Constitution deliberates the
protection of marriage, family, mother, and child. Arguably, the words mother and child in
Article 35 protect all the mothers either actual or surrogate and all the children including
surrogate because Article 35 of the 1973 Constitution has not repealed either expressly or
impliedly surrogate mother or child. Hence, not only the surrogate mother or child is under
constitutional protection but the surrogacy contract is protected by the 1973 Constitution. So,
FSC cannot deprive anyone of their constitutional rights.

Violation of United Nations Convention on Rights of Child 1989

FSC in the present case had disregarded and overlooked the “rights-based approach” and
it had also ignored the “welfare of the surrogate child.” The decision of the court does not sit
well with the United Nations Convention on Rights of Child 1989 (1989 Convention
hereinafter) to which Pakistan is a signatory. Article 8(1) of the 1989 Convention protects the
identity and nationality of the child while Article 7 of the 1989 Convention never encourages
any kind of discrimination to the child regarding his birth. The 1989 Convention provides the
right to the child to know his parents and encourages parents to take care of their offspring
while Article 9 of the Convention 1989 forbids the unlawful separation between the parents and
the child.

Article 16 of the 1989 Convention strictly prohibits the state from interfering in the
private life and privacy of a child, family, house, or dignity. Moreover, Article 3 of the 1989
Convention says that the state is encouraged to legislate any necessary laws for the
administration of rights of the child and his family, and the state is obliged to consider the
welfare and best interest of the child. The court stated that a surrogate child carries no legal
paternity and the court denies the rights of claim of paternity, maintenance, and inheritance. The
court remained unsuccessful in recognizing the welfare and best interest of surrogate children
and had disregarded the International Human Rights Laws protocols.
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Violation of Privacy

It can be observed that the invalidity of surrogacy restricts the fundamental rights of a
surrogate child by uncovering its identity. The surrogate baby can face societal exploitation,
mistreatment, and abuse when its privacy is alienated by the state. Article 14(1) of the 1973
Constitution protects the privacy rights and dignity of an individual. Moreover, Article 8 of
the European Convention for the Protection of Human Rights (ECHR hereinafter) guards the
rights of private and family life. Article 8 ECHR declares no one should interfere in the
private and family life of individuals as well as no one should interfere in the home and
correspondence of an individual. Article 8 discourages the intrusion of government or public
authority in the private life of an individual. In this way, Article 8 of ECHR protects the rights
of children produced by surrogacy either internationally or nationally.

Federal Shariat Court beyond its Jurisdiction

FSC made a policy decision in the case and utilized its jurisdiction beyond its limits. FSC
considered the contract of surrogacy invalid and illegal as this evaluation is not legislated by the
state. FSC stated that the social contract of Nikkah is the only legitimate way for the
reproduction of a child and the child produced by the surrogacy contract is illegitimate
and the maternity and paternity of such child become irrelevant. The full-fledged “conception
of adoption and acknowledgment” of a child might be invoked to validate the enforceability of
surrogacy. Islamic Law‘s “doctrine of acknowledgment” gives the legal rights to an adopted
child and this doctrine permits assimilation of the adopted child as a part ofthe family. Supreme
Court of Pakistan in Asma Naz v Younas Qureshi, affirmed that an adopted child is legitimate
when it obtains the right of paternity under the principle of acknowledgment. Further in
Allahdad v Ismail, court conceded that the acknowledged son or daughter is the legitimate
offspring of the acknowledger.

Considering surrogacy invalid sits well with the approach of the majority of Sunni School
of thought and in views of these Sunni jurists, surrogacy disrupts the concept of genealogical
lineage. Additionally, it affects the rights of children regarding identity and inheritance. (Ruaim,
2016). The ijtihad done by FSC was based on the views of Sunni Jurists however; the point of
view of Shi‘a school is opposite to the Sunni school of thought as Shi‘a School considered
surrogacy and its contract legal and binding. This point will be discussed under the head of
Iran's perspective in recognition of surrogacy and surrogacy contracts. The court suggested that
the legislature should legislate a law to criminalize surrogacy. The court stated that:

“Pakistan Penal Code be also amended and suitable section of law be added regarding
definition of surrogacy. The same be declared as an offence punishable with imprisonment as
well as fine. Further amendment be made in the Pakistan Penal Code that the couple who
arranges a surrogate mother would be liable to punishment along with surrogate and the doctor
who carries on the surrogacy procedure. Another amendment be made in Pakistan Penal
Code to provide punishment of the doctor who maintains the sperm bank or egg bank for
using in future, which should include imprisonment and fine. It must also be provided that any
doctor involved in the procedure of surrogacy shall loose his license.”

Here the questions arise whether the legislature is bound to act upon the directions of
FSC? Whether FSC has to direct the legislature to add new provisions in PPC?
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Avrticle 203 B (c) gives clear answers to these questions. Under Article 203 B (c) FSC
cannot direct or bound the legislature in any case. Consequently, the legislature is not obliged to
follow the directions made by the FSC to criminalize surrogacy. If any law is legislated
regarding surrogacy or enforceability of surrogacy contract whether FSC has the power to
review that law? FSC is incompetent to review the law on surrogacy because FSC has no
jurisdiction to review Muslim Personal Law and surrogacy falls in the domain of Muslim
Personal Law. In Mehmood v Pakistan, Muslim Personal law is defined as the law of each sect
of Muslims based on the interpretation of the Quran and Sunnah by that Sect. This shows if any
law is relating or dealing with the sectarian affliction of Muslims that law will be called Muslim
Personal Law and under Article 203 B (C) FSC is not able to deal with that deal as it falls
beyond the jurisdiction of FSC. The reason behind the rationale that why FSC has no
jurisdiction to deal with the Muslim Personal Law is that FSC is a non-sectarian judicial
institution and FSC is not bounded to follow any specific sect for interpretation of Islam.
However, Muslim Personal law acknowledges the interpretation of every jurist of a particular
sect.

Enforceability of Surrogacy Contract

This segment discusses the enforceability of surrogacy in various countries including the
US, lIsrael, and Iran. This part demonstrates which standards are used by the aforementioned
countries in concluding surrogacy contracts and what prerequisites are required to enter into the
contract of surrogacy. By following the footsteps of the aforementioned countries the
PakistanCounts might find very reasonable grounds for evaluating surrogacy contracts.

United States Perspective

In the US, the contract of surrogacy was not enforced at once. It was evolved step
by step. The contract of surrogacy was invalidated by the courts during the 1980s on the
ground that surrogacy entails the sale of a child. The Baby M case can be cited in this
regard. The main motivations for considering contract of surrogacy void were as follows:

“The surrogacy contract conflicts with: 1) laws prohibiting the use of money in
connection with adoptions; 2) law requiring proof of parental unfitness or abandonment
before termination of parental rights is ordered or an adoption is granted; and 3) laws that
make surrender of custody and consent to adoption revocable in private placement
adoptions.”

“The surrogacy contract guarantees permanent separation of the child from one of its
natural parents. Our policy, however, has long been that to the extent possible, children
should remain with and be brought up by both of their natural parents.” “The whole purpose
and effect of the surrogacy contract was to give the father the exclusive right to the child by
destroying the rights of the mother. This is the sale of a child, or, at the very least, the sale of
a mother's right to her child, the only mitigating factor being that one of the purchasers is the
father.”

The judicial attitude of US courts changed when the concept of gestational surrogacy
was introduced in the late 1980s. The cause for the change in the attitude of the US judiciary
was the scientific novelty of embryo transfer. In Baby M case recognition of the birth
mother was decided while in Johnson v Calvert, the court conceded that the genetic
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provenience of the ovum plus intention to procreate made the baby belong to the genetic
mother, while the birth mother was declared not a natural mother. However, in Baby M case,
the principle “best interest of the child” was applied, and the custody of Baby M was given
to the intended parents because the intended parents were financially more stable than the
birth mother. This decision was not good for the birth mother as she claimed custody of Baby
M but she received only the right to visit Baby M.

The principle “best interest of the child” was internationally recognized by the 1989
Convention. In Johnson v Calvert, the court utilized the principle of “best interest of the
child.” The Supreme Court of California by its decision had opened the doors for the
surrogacy industry and the contract of surrogacy was considered legal and enforceable. In the
final judgment, the court stated that:

“We conclude that although the Act recognizes both genetic consanguinity and giving
birth as means of establishing a mother and child relationship when the two means do not
coincide in one woman, she who intended to procreate the child that is, she who intended to
bring aboutthe birth of a child that she intended to raise as her own is the natural mother
under California law.”

The contract of surrogacy is enforceable and is legal in California and was first
validated in 1993 in Johnson v Calvert. In 2013 the California Uniform Parentage Act and
Law on Surrogacy was introduced, approved, and propagated in California. In California
traditional and gestational surrogacy both are legal. (Stephanie, 2015). Consequently, for
enforceability of surrogacy contracts, the principle "best interest of the child" can be
utilized although there is a question of what will be the best interest of the newly born infant.
This approach can be followed by Pakistani courts. The attitude of Pakistani Courts towards
surrogacy is rigid and they don‘t have any lawful justifications for considering the surrogacy
contract unenforceable although when surrogacy in the US was illegal the courts of the US
had somereasonable reasons for it as can be seen in the decision of Baby M case. So Pakistan
Court should evaluate the surrogacy contract in the "best interest of the child."”

Israel Perspective

Israel has propagated an act called Embryo Carrying Agreement Act in 1996.
(KELLY, 2005) Under this Act, a committee evaluates the agreements of surrogacy. The Act
approves the surrogacy agreement if fertile father and infertile mother resident of Israel apply
for it. The surrogacy agreement requires the surrogate mother to be unmarried and the
Committee approves the compensation for her. While the commissioning parents and
surrogate mothers also are evaluated by a psychologist and a social worker. On the birth of a
surrogate infant, the temporary custody of this child is given to intended parents in presence
of an agent of the state. During this time the welfare agent of the state is the legal guardian of
the surrogate infant until the court decides otherwise. The intended parents are obliged to
initialize the proceeding within a week of the birth of the infant for getting a Parenthood
Order otherwise the state‘s agent initiates these proceedings. In the end, the court decrees
unless the best interests of the child are demanded in the favor of the intended parents.
(Shakargy, 2013). Like Israel, a committee for evaluation of surrogacy contracts can be made
in Pakistan that should assist the court to evaluate the surrogacy contract. The committee
should protect the rights of surrogate children, surrogate mothers, and commissioning
parents.
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Iranian Perspective

Iran is the only Islamic country that has legalized reproductive technologies, surrogacy,
and surrogacy contracts. (Muhammad, 2008) Article 10 of the Iranian Civil Act, 1928 (1928
Act) considers the contract of surrogacy legal, valid and enforceable. ( Serour GI, 2008) The
object is to save the families and rights of infertile couples. (Sadeghi , 2005). However, the
contract will be valid when its essentials are fulfilled. The essential includes the free consent
of contracting parties and for surrogacy contracts, the consent must be in written form. The
surrogacy contract requires the competent parties to have the legal capacity to enter into the
contract. The contract will be void and cannot be enforced if it breaches public order or peace.
While evaluating the surrogacy contract, the court prefers to verify the balance in terms of the
contract and inspect its legal requirements. (Amir, 2011). The surrogacy contract contains the
rights and responsibilities of the infertile couple that are going to be the legal guardian of the
child. The contract of surrogacy requires that all the medical expenses should be borne by the
commissioning parents as well as the surrogate mother must carry the fetus and give the new
infant to the intended parents. (Gader, 2014)

The fertility clinic is the basic requirement of the contract of surrogacy. It requires
providing all the information to surrogate mothers and infertile couples regarding the
procedure of surrogacy. All of them must know about the techniques that would be utilized
during the surrogacy including various screening, medicinal tests for confirmation of couple‘s
sterility, psychological test, then in the end reasonable counseling will be provided to the
parties about the medical protocols to avoid unnecessary medical risks. (Behjati, 2015) Article
2 of the Act concerning Embryo Donation to Infertile Couples 2005 requires the complete
examination of the physical and mental health of surrogate mothers. (America, 2004).

In Iran, there is no requirement like in Israel that surrogate mothers should be
unmarried. If the surrogate mother is married then she has to get the consent of her husband
for entering into the contract of surrogacy. Certain duties and rights of husbands of surrogate
married women are also recognized. Under Articles 1117 and 1103 of the 1928 Act husband
of a married wife has the right to forbid or allow his wife to enter into the surrogacy contract.
Consent of the husband of the surrogate mother is also necessary to avoid any kind of disputes
in the social life of the surrogate mother as such disputes can affect the infant which is carried
by the surrogate mother. FSC could utilize these grounds for scrutinizing the enforceability of
surrogacy contracts. In the future, Pakistani Courts must use these basic requirements for
evaluating the enforceability and validity of the contract of surrogacy.

CONCLUSION

The unenforceability of surrogacy contract on grounds of unlawful proposal and object
was a passive assumption by FSC. Pakistani Courts should evaluate such contracts in the view
of human rights; protection of privacy rights and protection of rights of infertile couples,
surrogate mothers, and, welfare and best interest of the surrogate child. The drafting and
enactment of surrogacy law will be considered as an incredibly welcome initiative that will
surely revive Pakistan‘s soft image across the globe as a progressive country. Along with the
promulgation of surrogacy law, the courts must ponder their retrogressive approach regarding
surrogacy. The act of FSC to direct the legislature to criminalize surrogacy was beyond its
jurisdiction. FSC being a non-sectarian judicial body cannot try the matter of Muslim Personal
Law and surrogacy is a matter of institution of marriage so falls in the realm of Muslim
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Personal Law.

The court while concluding the contract of surrogacy must use the yardstick maintained
by the US, Israel, and Iran to give friendly decisions for infertile parents. The Pakistani
judicial outlook will be changed by following the doctrine of welfare and best interest of the
child as followed by the US for surrogacy contract. Furthermore, the participants of contract
surrogacy must obey certain terms and conditions as followed in Israel and Iran. For the sake
of an effective regulatory framework and basic requirements for entering into surrogacy
contracts, Pakistan should follow in the footsteps of its neighbor Iran.
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